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STATEMENT OF JURISDICTION

Pursuant to 42 Pa.C.S. § 742 and otherwise according to law, the
Superior Court has jurisdiction of this case, which is on appeal from orders

entered by a Court of Common Pleas.
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ORDER IN QUESTION

[Order:]

AND NOW, April 3, 2023, after Summary Appeal Hearing, the Court
finds the Defendant Guilty of violating Title 75, Section 4571(b)(1).

Sentence of this Court as to being in violation of Title 75, Section
4571(b)(1) is that the Defendant pay a fine in the amount of $500.00, pay all
costs of prosecution including, but not limited to, the EMS fee, all
appropriate surcharges and costs properly assessable hereunder and also the
JCP/ATJ fee. The Defendant shall pay his costs, fees, and fines within
ninety (90) days of today’s date.

BY THE COURT,

/s/ Kenneth A. Mummah
KENNETH A. MUMMAH, P.J.
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TEXT OF THE APPLICABLE STATUTE

[Three pages. Material in brackets is added. Wherever it appears, the ALL
CAPS feature has been added; italics and underlining are also added features. |

TITLE 75—§ 4571—*“Visual and audible signals on emergency vehicles”

(a) General rule.--Every emergency vehicle shall be equipped with one
or more revolving or flashing RED LIGHTS and an audible warning system.
Spotlights with adjustable sockets may be attached to or mounted on
emergency vehicles.

(b) Police, sheriff, fire and coroner or medical examiner vehicles.
[See the “definitions” in Section 102; some terms ARE defined; some terms
ARE NOT defined.]

(1) Police, sheriff, coroner, medical examiner or fire police vehicles may
(IN ADDITION to the requirements of subsection (a)) be equipped with one
or more revolving or flashing BLUE LIGHTS. The combination of red and
blue lights may be used only on police, sheriff, coroner, medical examiner or
fire police vehicles.

(2) Unmarked police and sheriff vehicles used as emergency vehicles and
equipped with audible warning systems shall be equipped with the lights
described 1n this subsection.

(b.1) Mounted lights and additional equipment.--

(1) Police, sheriff and fire vehicles may be equipped with a mounted
rack containing one or more emergency warning lights or side mounted
floodlights or alley lights or all such lights in conformance with department
regulations.

(1.1) Nothing contained in the regulations under paragraph (1) may be
construed to require a limit, modification or change of the lighting in police,
sheriff and fire vehicles legally complying with regulations as of the date of
enactment of this paragraph as long as the vehicle 1s used as an emergency
vehicle.

(2) Additional visual or audible warning signal equipment, including,
but not limited to, flashing headlamp system, flashing or revolving white or
clear lights, steady burning lights, traffic-control emergency directional light
assembly, amber lights and intersection lights, may be utilized on emergency
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STATEMENTS OF SCOPE AND STANDARD OF REVIEW

SCOPE OF REVIEW

The trial court convicted Constable Wiggs of not having a police vehicle
(i.e., of having some other kind of vehicle).

Because having a police vehicle is a complete defense, it 1s within the
scope of appellate review to determine whether that necessary finding of fact
was supported by substantial evidence of record, and by the law. The
preceding two sentences relate to QUESTION INVOLVED “A” (statutory
construction), as well as to QUESTION INVOLVED “D” (the complete absence of
any evidence showing that the lights on the vehicle were red-&-blue).

Because QUESTION INVOLVED “B” raises constitutional due process, in
the form of the “void for vagueness” doctrine, the scope of review includes
reviewing whether a violation of Constable Wiggs’s constitutional rights
occurred. This review is done not just as a matter of law; a statute can be void
vagueness on its face, or as applied. In the instant case, it is as applied.

Also, the appellate scope of review entails taking the law into account,

and, accordingly, deciding whether an error of law was committed.

STANDARD OF REVIEW

In the instant case, QUESTION INVOLVED “B” involves whether there has
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QUESTIONS INVOLVED

STATUTORY CONSTRUCTION: DOES THE STATUTORY
CONSTRUCTION ACT LEAD TO A HOLDING THAT
CONSTABLE WIGGS’S CAR WAS A “POLICE VEHICLE,” AS
THAT TWO-WORD PHRASE IS USED IN THE APPLICABLE
STATUTE, 75 PA.C.S. § 4571 (THROUGH ITS DEFINITIONS
SECTION, § 1027

Suggested Answer: Yes.

VoID FOR VAGUENESS DOCTRINE: IF THE TWO-WORD
PHRASE “POLICE VEHICLE” IS INTERPRETED AS NOT
INCLUDING A CONSTABLE’S MARKED VEHICLE (OF THE
PARTICULAR TYPE THAT IS THE SUBJECT OF THE INSTANT
CASE), DOES CONVICTING A CONSTABLE (CONVICTING
HIM OF AN OFFENSE FOR WHICH HAVING A “POLICE
VEHICLE” IS A COMPLETE DEFENSE) CAUSE A DUE
PROCESS VIOLATION (AS APPLIED TO THAT PARTICULAR
TYPE OF VEHICLE), UNDER THE “VOID FOR VAGUENESS”
DOCTRINE, UNDER EITHER THE CONSTITUTION OF THE
COMMONWEALTH OF PENNSYLVANIA AND/OR THE
CONSTITUTION OF THE UNITED STATES OF AMERICA?

Suggested Answer: Yes.

WRONG CHARGE: WHEN A PERSON IS CONVICTED UNDER
THE WRONG SUBSECTION OF A STATUTE, IS THAT
CONVICTION VOID?

Suggested Answer: Yes.

NO EVIDENCE: WHEN THE COLOR OF THE ALLEGEDLY
RED-&-BLUE LIGHTS ON A CONSTABLE’S POLICE CAR IS
AN ESSENTIAL ELEMENT OF THE ALLEGED OFFENSE, AND
WHEN THERE IS ZERO EVIDENCE OF THE COLOR OF THE
LIGHTS IN A LIGHT BAR WHICH IS OFF, IS THAT
CONVICTION VOID?

Suggested Answer: Yes.
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STATEMENT OF THE CASE

A. FORM OF THE ACTION, AND PROCEDURAL HISTORY OF THE CASE

Constable Wiggs was convicted of an equipment violation, for
allegedly having a car equipped with red-&-blue flashing lights.
This happened at a trial de novo upon a Summary Appeal from a

decision by a Magisterial District Court

B. PRIOR DETERMINATION OF THE COURT OF COMMON PLEAS

The Court found Constable Wiggs guilty of violating § 4571(b)(1) of
the Vehicle Code.
This happened at a trial de novo upon a Summary Appeal from a

decision by a Magisterial District Court

C. JUDGE WHOSE DETERMINATION IS TO BE REVIEWED.

The Hon. Kenneth A. Mummabh, P.J., of Juniata and Perry counties.

D. CHRONOLOGICAL STATEMENT OF THE FACTS

Constable Wiggs was stopped due to a hearsay report that he had been
using red-&-blue lights several weeks earlier, in a different car.

Because we, on appeal, are no longer pursuing the Brady issues, and
we are no longer pursuing the probable-cause issues, the following

CHRONOLOGICAL STATEMENT OF THE FACTS focuses on the Constable’s
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SUMMARY OF ARGUMENT

A. THE STATUTORY CONSTRUCTION ACT LEADS TO A
HOLDING THAT CONSTABLE WIGGS’S CAR WAS A “POLICE
VEHICLE,” AS THAT TWO-WORD PHRASE IS USED IN THE
APPLICABLE STATUTE, 75 PA.C.S. § 4571 (THROUGH ITS
DEFINITIONS SECTION, § 102).

With or without resorting to the interpretation operations set forth in the
Statutory Construction Act, Vehicle Code Section 4571, by means of the
definitions in Vehicle Code Section 102, allows “police vehicles” to have red-
&-blue lights. A Constable vehicle is a police vehicle; and a Constable 1s a
police officer.

And then, just in case that’s vague, the Statutory Construction Act
mandates that, when there is any vagueness in any statute with a fine attached
to 1t, that vagueness must be interpreted in favor of the accused. This is

mandated by § 1928 of the Statutory Construction Act.

B. IF THE TWO-WORD PHRASE “POLICE VEHICLE” IS
INTERPRETED AS NOT INCLUDING A CONSTABLE’S
MARKED VEHICLE (OF THE PARTICULAR TYPE THAT IS THE
SUBJECT OF THE INSTANT CASE), CONVICTING A
CONSTABLE (CONVICTING HIM OF AN OFFENSE FOR
WHICH HAVING A “POLICE VEHICLE” IS A COMPLETE
DEFENSE) CAUSES A DUE PROCESS VIOLATION (AS
APPLIED TO THAT PARTICULAR TYPE OF VEHICLE), UNDER
THE “VOID FOR VAGUENESS” DOCTRINE, UNDER EITHER
THE CONSTITUTION OF THE COMMONWEALTH OF
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ARGUMENT

ARGUMENT SECTION “A”

A. THE STATUTORY CONSTRUCTION ACT LEADS TO A
HOLDING THAT CONSTABLE WIGGS’S CAR WAS A “POLICE
VEHICLE,” AS THAT TWO-WORD PHRASE IS USED IN THE
APPLICABLE STATUTE, 75 PA.C.S. § 4571 (THROUGH ITS
DEFINITIONS SECTION, § 102.

The Statutory Construction Act, 1 Pa.C.S. §§1501-1991, first requires
that a statute be given its plain meaning. Only if that is not possible (that is,
if the meaning is not perfectly clear), then certain interpretation principles and
procedures are mandatory.

Let us first consider the very terms of the applicable statute, 75 Pa.C.S.
§ 4571. Then, let us consider the Statutory Construction Act.

Section 4571(a) of the Vehicle Code allows red lights on “emergency
vehicles” (and § 4571(b)(1) further allows the red-&-blue combination on a

“police vehicle” [inter alia]). In the instant case, the Constable’s car—the

car that he was driving when he was ticketed—is a “police vehicle,” as that

phrase i1s used in 75 Pa. C.S. § 102 (which contains the applicable definition

of “emergency vehicle”).

This two-word phrase - - “police vehicle” - - is not defined anywhere if

the Vehicle Code. However, but the § 102 definition of “emergency vehicle”

lists 22 categories (or types) of emergency vehicles, and one of the 22 types
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ARGUMENT SECTION “B”

B. IF THE TWO-WORD PHRASE “POLICE VEHICLE” IS
INTERPRETED AS NOT INCLUDING A CONSTABLE’S
MARKED VEHICLE (OF THE PARTICULAR TYPE THAT IS THE
SUBJECT OF THE INSTANT CASE), CONVICTING A
CONSTABLE (CONVICTING HIM OF AN OFFENSE FOR
WHICH HAVING A “POLICE VEHICLE” IS A COMPLETE
DEFENSE) CAUSES A DUE PROCESS VIOLATION (AS
APPLIED TO THAT PARTICULAR TYPE OF VEHICLE), UNDER
THE “VOID FOR VAGUENESS” DOCTRINE, UNDER EITHER
THE CONSTITUTION OF THE COMMONWEALTH OF
PENNSYLVANIA AND/OR THE (CONSTITUTION OF
THE UNITED STATES OF AMERICA.

It is not necessary to reach the constitutional argument set forth in
ARGUMENT SECTION “B,” if the statute 1s properly interpreted as is set forth in
the preceding ARGUMENT SECTION “A.” Butif we DO reach the constitutional
requirements, the law is unconstitutional as applied. Constable Wiggs, and
every other constable in the Commonwealth, is entitled to the benefit of any
possible variance in interpretation of the two-word phrase “police vehicle.”
And, thus, every constable in the Commonwealth is entitled to the “except”
language in the first clause of Section 4571(d): the clause that says that a
person doesn’t violate Section 4571, if the vehicle he or she is are driving is
an “police vehicle” (properly incorporating Section 102’s inclusion of every
“police vehicle” into its definition of “emergency vehicle,” the term used in

Section 4571(a) (as well as in Section 4571(b)(1), which specifically and

explicitly allows “police vehicles” to have red-&-blue lights.
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ARGUMENT SECTION “(C”

C. WHEN A PERSON IS CONVICTED UNDER THE WRONG
SUBSECTION OF A STATUTE, THAT CONVICTION IS VOID.

When the wrong criminal (or summary) charge s filed - - that is, when
the person might arguably be guilty of something similar, but when the charge
itself is not something which he or she can indeed actually be guilty of - - then
there can be no conviction.

But what is before us is no technicality, no over-
nicety. Here there 1s one charge in the indictment,
forcible rape, where there should have been another,
statutory rape, or both set forth in the indictment, to
warrant a proper finding of statutory rape. And
where there 1s no charge, or a wrong charge, then a
verdict found in such proceeding does not cure the
omission or the error. A verdict found in such
proceeding does not cure the omission or the error.
A verdict or a plea of guilty does not cure it.
Commonwealth v. Smith [,] 116 Pa.Super 146, 155,
[177 A. 73 (1935)]. [A person] “cannot be
convicted of an offence which is not the [formal]
accusation made against him ....” Commonwealth
v. Komatowski, 347 Pa. 445, 453, [32 A.2d 905
(1943)]

Commonwealth v. Ashmore, 8 Pa. D.&C.2d 523, 525 (C.P. Phila. 1957) (citing

both Pa. Superior Court and Pa. Supreme Court precedent) (reversing a
conviction) (emphasis added).
Research on the Ashmore case shows no negative treatment. In fact,

the Komatowski Pa. Supreme Court case cited in Ashmore has been cited
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ARGUMENT SECTION “D”

D. WHEN THE COLOR OF THE ALLEGEDLY RED-&-BLUE
LIGHTS ON A CONSTABLE’S POLICE CAR IS AN ESSENTIAL
ELEMENT OF THE ALLEGED OFFENSE, AND WHEN THERE IS
ZERO EVIDENCE OF THE COLOR OF THE LIGHTS IN A LIGHT
BAR WHICH IS OFF, THAT CONVICTION IS VOID.

There are literally thousands of cases holding that the decision of a
tribunal—civil or criminal, administrative or adjudicative—cannot stand, if
there is no evidence to support it. Not surprisingly, there is a “zero evidence”
standard, which requires reversal if one of the essential elements has “zero
evidence” to support it. At least one appellate court has used the phrase “zero
evidence,” to support reversing a decision:

Here, the [prosecution] did not produce any
evidence on salon and spa operations.
Consequently, there is zero evidence in the record
that patrons are in a vulnerable state while receiving
services; are separated from their personal
belongings while receiving services; or carry

controlled substances in their pocketbooks.

Abruzzese v. Bureau of Professional and Occupational Affairs, 185 A.3d 446,

454 (Pa.Cmwlth. 2018).
In the instant case, no evidence was admitted at the April 3, 2023, trial,

which indicated that the “light bar” on the Constable’s police vehicle was
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CONCLUSION
STATING THE PRECISE RELIEF SOUGHT

The Superior Court should please reverse the Order of the Court of
Common Pleas which convicted Constable Wiggs, and should please vacate

the sentence.

Respectfully submitted,
/s/ Ronald L. Clever
Attorney for the Appellant
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FIRST APPENDIX

The Rule 1925(a) Statement




























SECOND APPENDIX

The Rule 1925(b) Statement










THIRD APPENDIX

Pennsylvania Rule of Judicial Administration 1907.2(a)
(“Policies, procedures and standards of conduct”)

“The Court Administrator shall establish uniform policies, procedures and standards
of conduct for constables who perform services for the courts. These policies,
procedures and standards of conduct shall be mandatory* for all judicial districts
and constables engaged to perform services for any court of the unified judicial
system.”

* The “CONSTABLE POLICIES, PROCEDURES AND STANDARDS OF CONDUCT”
are found online at:

https://www.pccd.pa.gov/training/Pages/Legislation-and-Regulation.aspx

... by clicking on “Supreme Court Rules for Constables.”








































